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RECENT DECISIONS. 

James G. Affleck, Jr., Editor-in-Gharge. 

Adoption — ^Action to Set AsroE — ^Right of Heirs at Law of Adoptive 
Parent. — The defendant was adopted by the decedent as a result of 
the former's undue influence. Before his will was probated the dece- 
dent's heirs at law brought an action to set aside the decree of adoption. 
Held, the action can be maintained. Baymond v. OooJce (Mass. 1917) 
115 K E. 423. 

Adoption is usually effectuated by a decree of a probate or similar 
court, St. T. Consol. Laws c. 14, §§ 110 et seq.; Spencer, Domestic 
delations § 465, and is in the nature of a proceeding in rem, which 
works a complete change in the status of lihe adopted child. Van 
Matre v. Sankey (1893) 148 HI. 636, 36 K E. 628; Matter of Ziegler 
(1913) 82 Misc. 346, 143 N. T. Supp. 562, aff'd. (1914) 161 App. 
Diy. 589, 146 N. T. Supp. 881. Like all other judgments or decrees, 
a decree of adoption cannot be attacked coUateraUy unless the court 
was without jurisdiction to render it, Crocker v. Balch (1900) 104 
Tenn. 6, 55 S. W. 307; Jones v. Leeds (1908) 41 Ind. App. 164, 83 
N. E. 526, and according to the better view, unless the want of juris- 
diction affirmatively appears on the face of the record, it will be 
presumed that the com-t did have jurisdiction. Richards v. Matteson 
(1895) 8 S. D. 77, 65 N. W. 428, but see Kennedy v. Borah (1907) 
226 m. 243, 80 N. E. 767. Where a decree of adoption is procured 
by a fraud upon the cotirt, it will be set aside at the suit of the 
defrauded party or one claiming under him. Miller v. Higgins (1910) 
14 Cal. App. 156, 111 Pac. 403; Eeeler^s Adoption (1913) 52 Pa. Super. 
Ct. 616, and the court may set it aside of its own motion where it is 
convinced that the decree was inconsiderately granted and that the 
best interests of the child require its revocation. In re Sleep (1897) 
6 Pa. Dist. Ct. 256. The principal case is correct in holcQng that 
such an action is maintainable by those who would be heirs at law 
if the adoption is set aside, for they are directly interested in the 
estate. However, since they stand in the shoes of the decedent, they 
would be estopped to bring the action by any facts that would estop 
him. Jones v. Leeds, supra; MUligan v. McLaughlin (1913) 94 Neb. 
171, 142 N. W. 675. 

Constitutional Law — ^Imprisonment for Debt. — ^A municipal ordi- 
nance made it a misdemeanor pimishable by fine or imprisonment to 
hire a vehicle and to refuse to pay the agreed or reasonable price 
therefor. Held, such ordinance is unconstitutional as providing im- 
prisonment for debt. Kansas City v. Pengilley (Mo. 1916) 189 S. W. 
380. 

Most states have some constitutional provision against imprison- 
ment for debt, Cooley, Constitutional Limitations (7th ed.) 487; 1 
Tiedeman, State & Pederal Control of Persons & Property, 81, and 
though no such limitation exists in the federal constitution, a United 
States statute provides that the federal courts shall follow the law 
of the particular state in issuing processes for imprisonment for debt, 
tr. S. Rev. Stat. § 990, Comp. Stat. (1916) § 1636. The word "debt" 
in such enactments has been almost imanimously construed to apply 
only to obligations foimded on agreements express or implied between 
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the parties. See United States v. Walsh (D. C. 1867) 28 Fed. Gas. No. 
16635; State v. Latham (Tenn. 1916) 188 S. W. 534; contra, Bronson 
V. Syverson (1915) 88 Wash. 264, 152 Pac. 1039. Though many con- 
stitutional provisions expressly escept fraud, see Ex parte Hollman 
(1908) 79 S. 0. 9, 60 S. E. 19, even -where it is not excepted, statutes 
punishing a fraudulent breach of contract have been held to be not 
an imprisonment for debt but merely punishment for fraud. In re 
Milecke (1909) 52 Wash. 312, 100 Pac. 743; Lamar v. State (1904) 120 
Ga. 312, 47 S. E. 958. Nor is it imprisonment for debt to make a 
breach of a contract a presumption of such fraud and pumishable imless 
rebutted, Toumans v. State (1909) 7 Ga. App. 101, 66 S. E. 383; State 
y. Thomas (1906) 144 Ala. 77, 40 So. 271, though where such a statute 
is applied to contracts for labor it is, semble, a violation of the federal 
amendment forbidding involimtary servitude. Bailey v. Alabama 
(1910) 219 U. S. 219, 31 Sup. Ot 145. The prohibition of imprison- 
ment for debt does not apply in cases of body attachments in tort 
actions. Ex parte Berry (1910) 85 S. C. 243, 67 S. E. 225; contra, Bron- 
son V. Syverson, supra, or of punishment for failure to pay alimony. 
State ex rel. Oooh v. Gook (1902) 66 Oh. St. 566, 64 N. E. 567, or to 
hand over property imder court order, Schweer v. Brown (8 0. C. A. 
1904) 130 Eed. 328, or in enforcing payment of taxes, South v. State 
(Tex. Or. App. 1914) 162 S. W. 510, or penalties, Peterson v. State 
(1907) 79 Neb. 132, 112 N. W. 306, or costs. Ex parte Mclnnis (1911) 
98 Miss. 773, 54 So. 260. Since the statute in the principal case does 
not purport to pimish any fraudulent intent, but merely a breach of 
contract, it would seem that it is clearly a violation of the constitutional 
safeguard. Contra, Bray v. State (1904) 140 Ala. 172, 37 So. 250. 

Constitutional Law — ^Prohibiting Possession of iNTOxiOATiNa Liquor. 
— ^A Georgia statute (Laws, Extra. Sess. 1915, pp. 77, 90) forbids 
the having in possession of more than a specified amoimt of intoxicating 
liquor and denies the existence of any property right in the excess. 
Such excess amount was seized by the defendant sheriff in the home 
of the petitioner who seelss an injunction against the destruction of 
the liquor on the ground that the law violates his constitutional right 
of property. Held, the law is a valid exercise of the police power. 
Delaney v. Plunheti (Ga. 1917) 91 S. E. 661. 

The basis of the now unquestioned power of the legislature to forbid 
the sale of intoxicating liquor is the right to protect society from 
the evils of its consmnption. Mugler y. Kansas (1887) 123 XJ. S. 623, 
657, 8 Sup. Ot. 273; Purity Extract & Tonic Go. v. Lynch (1912) 226 
TJ. S. 192, 201, 33 Sup. Ot. 44; Olenn v. Southern Exp. Go. (1915) 
170 N. 0. 286, 294, 87 S. E. 136. While, under the guise of its police 
power, the legislature may not make arbitrary enactments having no 
substantial relation to the lawful purpose contemplated, Eigde v. Gity 
of Bessemer (1909) 164 Ala. 599, 605, 51 So. 246; Ex Parie Brown 
(1897) 38 Tex. Or. Eep. 295, 302, 42 S. W. 554; see Mugler v. Kansas, 
supra, 661, it may adopt any measure having a reasonable relation 
to the accomplishment of the desirable end, even though in so doing 
acts innocent in themselves are forbidden. Purity Extract & Tonic 
Go. v. Lynch, supra, 201. The cases which deny tiie validity of laws 
forbidding the possession of liquor on the groimd that mere possession 
cannot harm society. Commonwealth v. Camphell (1909) 133 Ejr. 50, 
117 S. W. 383; see State v. Williams (1908) 146 N. 0. 618, 633, 61 
S. E. 61, are not in harmony with the cases which have upheld analo- 
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gous statutes as reasonable steps ancillary to the accompliskment of 
a proper legislative pvirpose. Thus statutes are valid which forbid 
the having in possession dxiring the closed season of game. State ex 
rel. Silz V. Sesterberg (1908) 211 U. S. 31, 40. 29 Sup. Ct. 10, or of 
firearms by an alien, Oommonwealth v. Patsone (1911) 231 Pa. 46, 80 
Atl. 627, or of opium. Ex Parte Mon Luck (1896) 29 Ore. 421, 44 
Pac 693. While it is urged that opium has no useful purpose while 
liquor has, see State v. WUUams, supra, 634, it would seem that the 
liberal allowance granted by the statute in the principal case permits 
the possession of sufficient liquor for all useful purposes and that 
therefore the statute does not exceed the proper limits of the police 
power. Brennen v. Southern Express Go. (S. O. 1916) 90 S. E. 402; 
Ex Parte Grane (1915) 27 Idaho 671, 151 Pac. 1006; cf. State v. Phillips 
(1915) 109 Miss. 22, 67 So. 615; contra. Ex Parte Wilson (1911) 6 
Okla. Cr. Rep. 451, 119 Pac. 596. 

Oriminai, Laav — Confessions — ^Direct or OmcaMSTANTiAL Evidence. — 
By a Colorado statute a death sentence could not be pronounced if 
the conviction was .based on circumstantial evidence alone. A witness 
testified that the accused had confessed his guilt to him. All the other 
evidence was admittedly circumstantial. Held, the testimony of the 
confession was circimistantial evidence and the accused coTild not be 
condemned to death. Damas v. People (Colo. 1917) 163 Pac. 289. 

Evidence of extrajudicial confessions is admissible when such con- 
fessions are made volimtarily. See 1 Columbia Law Eev. 556. The 
courts have differed as to the value and weight of such evidence, 
some authorities holding it to be of great force, see State v. Murphy 
(1910) 146 Mo. App. 707, 125 S. W. 557, and others holding that it 
must be received with caution, see State v. Hutchings (1906) 30 
Utah 319, 84 Pac. 893. The best view, however, is that the value 
of such evidence is to be determined by the jury on the same prin- 
ciples that they determine the weight and credibility of any evidence. 
State v. Wiggins (1908) 23 Del. 127, 76 Atl. 632; Jaynes v. People 
(1909) 44 Colo. 535, 99 Pac. 325. The courts hold that testimony 
of a volimtary confession, corroborated by proof of the corpus delicti, 
is sufficient to justify a conviction. Brown v. State (1902) 44 Fla. 
28, 32 So. 107; People v. Ford (1914) 25 Cal. App. 388, 143 Pac. 1075; 
Snow v. State (1914) 14 Ga. App. 489, 81 S. E. 363, and the corpus 
delicti may be established by circumstantial as well as by direct 
evidence. Wilganowshi v. State (Tex. Grim. App. 1915) 180 S. W. 
692. Where there has been testimony of a confession of guilt, it is 
generally held that the evidence is not wholly circimistantial. State 
v. BoUnson (1893) 117 Mo. 649, 23 S. W. 1066. Guerrerro v. State 
(1914) 75 Tex. Grim. Eep. 558, 171 S. W. 731; see HaH v. State (1914) 
14 6a. App. 714, 82 S. E. 164. The instant cas% although opposed 
to the great weight of authority, is to be commended on principle. 
The evidence in this case was the testimony of the confession and 
this, while direct evidence of the confession, was only circumstantial 
evidence of the guilt of the accused. 

Criminal Law — ^Evidence — ^Attempted Compromise — ^Admissibility. — 
Li a prosecution for larceny evidence was offered to the effect that 
the accused had expressed a desire to have the ease settled out of court 
if possible. Held, such evidence is inadmissible, as there is nothing 
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inculpatory in wishing to get the case settled. State v. McLennan 
(Ore. 1917) 162 Pae. 838. 

In civil actions an offer to compromise a claim is generally inad- 
missible as evidence on the ground that such an offer does not in 
itself imply any belief that the adversary's claim is well foimded but 
proceeds rather from a desire to avoid litigation and its accompanying 
annoyances. 2 Wigmore, Evidence § 1061. Any plain admission of 
facts, however, accompanying the offer to compromise is receivable. 
Fentz v. Pa. Fire Ins. Oo. (1901) 92 Md. M4, 48 Atl. 139; see Golburn 
V. Groton (1890) 66 N. H. 161, 28 Atl. 96. The weight of authority 
in criminal cases, on the other hand, supports the proposition that 
an attempt to compromise can be received as evidence against the 
accused. State v. De Berry (1886) 92 TS. O. 800; see Town of Scranton 
V. Hensen (1911) 151 Iowa 221, 130 N. W. 1079; contra, Wilson v. 
State (1883) 73 Ala. 527, and this is justified upon the ground that it 
tends to show a consciousness of guilt. State v. Farr (1908) 29 R. I. 
72, 69 Atl. 5. The offer of compromise must, however, be the voluntary 
act of the accused, Bridges v. State (1905) 86 Mss. 377, 38 So. 679, 
and when made by a third person it is inadmissible in the absence of evi- 
dence that it was with the approval of the accused. People v. Long (1906) 
144 Mich. 585, 108 N. W. 91. Despite the fact that the policy of the 
law in encouraging the settlement of civil disputes, which is imdoubt- 
edly a reason for the exclusion of an attempt to compromise such an 
action, is entirely lacking in a criminal case, it would seem that the 
fundamental reason for the' exclusion of such evidence in either case 
is the uncertainty of the purpose which prompted the defendant. Con- 
sequently, it is difScult to see why such an attempt, in criminal as 
well as in civil cases, may not proceed from a desire to avoid the 
inconvenience and odiimi attached to a criminal proceeding, or from 
a fear of a possible miscarriage of justice, rather than from any con- 
sciousness of guilt. See Wilson v. State, supra. The South Carolina 
coiurts attempt to solve this difficulty by submitting the entire question 
to the jury. State v. BucJcer (1910) 86 S. 0. 66, 68 S. E. 133, but the 
present case, in excluding it altogether, adopts what seems to be the 
soimder rule. 

Eedebal Courts — ^Ancbllaby Jurisdiotion — Diversitt op OmzEajsiap. — 
The plaintiff bank, a citizen of New York, was sued in a federal court 
by a New Jersey corporation to recover a deposit. The plaintiff then 
filed a bill in the nature of a bill of inter-pleader aUegiug its own 
interest in the deposit by virtue of an assignment and making parties 
defendant the two other claimants, one a citizen of New York and the 
other the plaintiff in the pending action at law. Held, the suit in 
equity was ancillary to the action at law and therefore the federal 
coiu:ts had jurisdiction regardless of the citizenship of the parties. 
Sherman National Banh v. Shubert Theatrical Oo. (D. C. S. D. N. Y. 
1916) 238 Fed. 225. 

It has been stated as a general rule that a suit in equity grooving 
out of a prior action in a federal court which seeks to regulate the 
proceedings or to enforce or enjoin the judgment therein, is within 
the jurisdiction of that court without regard to the citizenship of the 
parties, see Ferguson v. Omaha & S. W. B. B. (8 0. 0. A. 1915) 227 
613, 619; Brun v. Mann (8 0. C. A. 1906) 151 Fed. 145; Freeman v. 
PLowe (1860) 65 U. S. 450, 460, and the suit is ancillary with regard 
to jurisdiction even though original from the point of view of equity 
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pleading. Pac. B. B. of Mo. v. Mo. Pac. By. (1884) 111 U. S. 505, 522, 
4 Sup. Ct. 583. While in many casas where this jurisdiction has been 
exercised there has been property in the custody of the court, Knox 
& Lewis V. Alwood (D. 0. 1915) 228 Fed. 753; Krippendorf v. Hyde 
(1884) 110 U. S. 276, 4 Sup. Ot. 27; Tnisi Go. of America v. Chicago 
etc. By. (D. 0. 1912) 199 Fed. 693, or at least property subject to 
attachment by court officers, Hoiis Mfg. Oo. v. Gooding (0. C. 1908) 
164 Fed. 91, it does not appear that the JTirisdiction is limited by 
that fact. Even where there was no diversity of citizenship and no 
property in court, it has been held that a biU would lie to set aside 
a dismissal, O'Connor v. O'Connor (C. 0. 1906) 146 Fed. 994, and 
that a bill of interpleader by a defendant bank would lie. Stone v. 
Bishop (0. 0. 1878) 23 Fed. Oas. No. 13482, and the fact that the bill 
brings in parties not concerned in the original action does not bar 
the jurisdiction. Ferguson v. Omaha S. W. B. B., supra; Stone v. 
Bishop, supra. It would seem, therefore, that the principal case is 
sound in holding that where the equity suit depends on a previous 
action the court has jurisdiction of the bill since it is part of the 
controversy already before the court. 

Guaranty — Guaranty to Mejiber op Firm — ^Liability op Guarantor 
TO Firm. — The defendant made a guaranty in writing to one member 
of the plaintiff firm. Seld, the guarantor can be held liable to the 
firm on proof that he knew that it was meant for the benefit of the 
firm. Meyer v. Kahnweiler (Sup. Ct. App. Term 1917) 162 IT. T. 
Supp. 1038. 

A special or non-negotiable guaranty can be accepted only by one 
to whom it is addressed. Evansville Nat. Bank v. Kaufmann (1883) 
93 N. T. 273; Taylor v. Wetmore (1841) 10 Ohio 490; cf. Tidioute 
Savings Bank v. Libiey (1898) 101 Wis. 193, 77 K. W. 182. Thiis, 
a guaranty to one firm cannot be accepted by another despite the fact 
that both firms are composed of the same members, Taylor & Co. v. 
McOlung's Exr. (1855) 7 Del. 24, and where a guaranty is made to 
a firm, the guarantor is not liable to a member who made advances 
after succeeding to the business of the firm. Schoonover v. Oshorne 
(1899) 108 Iowa 453, 79 N. W. 263. While it is sometimes said that 
a contract of guaranty must be strictly construed to protect the guar- 
antor. Crane Oo. v. Specht (1894) 39 Neb. 123, 57 N. W. 1015; see 
Evansville Nat. Bank v. Kaufmann, supra, the language of a guaranty 
is subject to the rules of construction applied in any other form of 
contract, and the instrument is to be given effect according to the 
apparent intent and understanding of the parties as obtained from 
its context. Del. County Nat. Bank v. King (1905) 47 Misc. 447, 95 
N. T. Supp. 964; Bridgeport Malleahle Iron Go. v. Iowa Cutlery Works 
(1906) 130 Iowa 736, 107 N. W. 937; Swisher v. Deering (1903) 204 
m. 203, 68 N. E. 617; cf. Punta Oorda Bank v. State Bank (1907) 62 
Fla. 399, 42 So. 846. Consequently, parol evidence is admissible to 
explain an ambiguity in the guaranty, Drummond v. Prestman (1827) 
25 TT. S. 615, as where it appears on the face of the instrument that 
it is addressed to someone in a representative capacity, Michigan State 
Bank v. Pecks (1855) 28 Vt. 200, or where the true name of the 
guarantee differs from that in the instrument. Malleahle Iron Bange 
Co. V. Pusey (1910) 244 HI. 184, 91 N. E. 51; Knit Goods Exchange 
V. Ealpern (1913) 81 Misc. 218, 142 N. T. Supp. 866; contra. Grant v. 
Naylor (1808) 8 IT. S. 224. But there is no doubt that if the guarantor 
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is ignorant of the fact that other persons than those specifically named 
are to benefit by the guaranty, he inc\irs no liability toward them. 
Bams v. Barrow (1874) 61 N. T. 89; National Bank of Peoria v. 
Diefendorf (1878) 90 HI. 396, and it ■would seem that to admit evidence 
of the guarantor's intention that the guaranty was to run in favor 
of such other persons in the absence of any ambiguity as in the prin- 
cipal case would be a direct violation of the Statute of Frauds. Allison 
V. Butledge (1833) 13 Tenn. 193. 

Injunctions — Slander of Title — Quieting Title — Oloud on Title. — 
The life tenant repeatedly declared that the remaindermen had no 
title and claimed a fee simple -title under the appellant. In an action 
against the life tenant and appellant to quiet title. Held, the life 
tenant's acts constituted slander of title, justifying a decree. Elam 
V. Alexander (Zy. 1917) 191 S. W. 666. 

Although in England, by virtue of statute, equity will enjoin the 
defamation of the plaintiff's business, Loog v. Sean (1884) 51 L. T. E. 
[n. S.] 442, in the United States relief is not granted where there 
has been no breach of trust or of contract. Marlin Fire Arms Co. v. 
Shields (1902) 171 IT. Y. 884. 64 N. E. 163; Finnish Temperance Soc. 
T. Baivaaja Pub. Oo. (1914) 219 Mass. 28. 106 N". E. 561. Similarly, 
slander of title to land will not be enjoined, the parties being left to 
their remedy at law. Reyes v. Middleton (1895) 36 Fla. 99, 17 So. 937. 
Although malicious slander causing irreparable damage might be 
enjoined, Adriance, Piatt S Oo. v. Nat. Harrow Oo. (C. C. 1899) 98 
Fed. 118, most jurisdictions refuse to restrict freedom of speech and 
the right to a jury trial, not considering mere words to be an invasion 
of a property right. See Singer Mfg. Oo. v. Domestic etc. Mfg. Oo. 
(1872) 49 Ga. 70. The decision of the principal case is, therefore, 
opposed to the weight of authority. Nor could an action to remove 
cloud on title be maintained. Where there is no instrument, but 
solely an oral assertion of title by the defendant, such an action will 
not He. Madison Avenue Baptist Church v. Madison Avenue Baptist 
Ohurch (N. T. 1863) 26 How. Pr. 72; Allott v. American Strawloard 
Go. (1908) 237 HI. 55, 86 N. E. 685; Howell v. Wilson (1912) 187 Ga. 
710, 74 S. E. 255; contra, Oman v. Bedford-Bowling Oreen Stone Oo. 
(6 0. 0. A. 1905) 134 Fed. 64. In many states, however, the action 
to quiet title is largely a statutory method of trying title. 2 Pomeroy, 
Equitable Eemedies, §735. In such jurisdictions, a bill will lie to 
remove an oral claim, either because the statute expressly includes 
such claims, see Pacific Coast Pipe Co. v. Hedican (1911) 61 Wash. 
576, 112 Pac 656; Gamhrell Lumber Oo. v. Saratoga Lumber Oo. 
(1906) 87 Miss. 773, 40 So. 485, or on the theory that the word "claims'" 
embraces both oral and written claims. Gamphell v. Oamphell (1901) 
23 Ky. L. K 869, 64 S. W. 458; see Campbell v. Disney (1892) 93 
ISs. 41, 18 S. W. 1027. The principal case may be justified on this 
ground. Of. OarroU's Ky. Stat. (1915) § 11. 

Interstate Commerce — Continuous Shipment — Eechecking. — ^To 
avoid the interstate baggage rate, goods destined for Delta, Mo., were 
shipped from Arkansas to Bernie, Mo., and from there rechecked to 
Delta. While on the defendant's tracks at Bernie and after they 
had been rechecked, the goods were destroyed by an explosion. The 
defendant claimed his liability, if any, should be governed by the 
interstate commerce rules. Held, the shipment was continuous and 
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constituted interstate commerce. Reynolds v. St. Louis 8. TF. By. (ITo. 
App. 1916) 190 S. W. 423. 

Transportation wholly witHn .a state is, nevertheless, interstate 
commerce if it is part of a continuous shipment, whether the trans- 
portation between the two intrastate points is of goods destined for 
another state. Mo. K. & T. By. v. New Era Milling Oo. (1909) 80 Kan. 
141, 101 Pac. 1011, or, as in the instant case, of goods coming from 
another state. Oommonwealth v. Scott (1911) 141 Zy. 702, 133 S. W. 
766; Oommonwealth v. People's Exp. Go. (1909) 201 Mass. 664, 88 
N. E. 420. The bill of lading is not conclusive either way, Houston 
Direct Nav. Oo. v. Ins. Oo. of North America (1895) 89 Tex. 1, 32 
S. W. 889; United States v. Oolo. & N. W. B. B. (8 0. 0. A. 1907) 
157 Fed. 321; Louisville & N. B. B. v. Yancleave (1901) 110 Ky. 
968, 63 S. W. 22, and reshipment in the same cars does not necessarily 
imply interstate commerce. Chicago, M. & St. P. By. v. Iowa (1914) 
233 TJ. S. 334. 34 Sup. Ct. 592. It is the essential character of the 
commerce that is the determining factor, the contract and other 
circumstances being merely evidence. Duluth etc. Milling Oo. v. 
Northern, Pac. By. (1913) 152 Wis. 528. 140 N. W. 1105; Fuller, 
Interstate Commerce, 76. Commerce is interstate if the break in ship- 
ment is for a mere temporary purpose, Alabama Gt. So. B. B. v. 
McFadden & Bros. (D. 0. 1916) 232 Fed. 1000, or to evade the law. 
Southern Pac. Terminal Oo. v. Int. Gom. Oomm. (1911) 219 U. S. 
498, 31 Sup. Ct. 279, but is intrastate if the second shipment is a 
hona fide independent transaction. Gulf Oolo. & S. F. By. v. Texas 
(1907) 204 U. S. 403, 27 Sup. Ct. 360. Although a shipment takes its 
character as intrastate or interstate commerce at its starting point, 
Bailey v. Jlfo. Pac. By. (1914) 184 Mo. App. 457, 171 S. W. 44, still 
the shipper's original intent must be accompanied by actual interstate 
transportation, see Gulf G. & S. F. ,By. v. Ft. Grain Oo. (Tex. Civ. 
App. 1903) 73 S. W. 845; contra, Stockton Elevator etc. Ass'n. v. Mo. 
Pac. By. (1916) 97 Kan. 235, 154 Pac. 1126, as the intent may not 
be carried out. State v. Taler Lumber Oo. (1907) 101 Minn. 186, 112 
N W. 214. or the break may be for an indefinite time. Augusta 
Brokerage Go. v. Oentral of 6a. By. (1908) 5 Ga. App. 187, 62 S. E. 
996. The original intent, coupled with the actual shipment, should 
govern. The decision of the instant case is in accord with the great 
weight of authority. 

Judgments — ^Kight to Sue on Originai, Demand After Prior Judg- 
ment Void for Lack of Jurisdiction of the Dependant. — ^In a suit 
on a promissory note the defendant pleaded in bar a previous judgment 
on the same note. Eeld, since the previous judgment was void for 
want of service on the defendant, it was no bar to this action. 
McDonald v. Malee (1917) 243 U. S. 90, 37 Sup. Ct. 343. 

Although an irr^ularity of service will not render a judgment 
void, but merely voidable, Stafford v. Gallops (1898) 123 W. 0. 19, 31 
S. E. 265, it is absolutely essential to the validity of any judgment 
that the court rendering it have jurisdiction. St. Clair v. Oox (1882) 
106 U. S. 350, 1 Sup. Ct. 354; see Thompson v. McGorkle (1893) 136 
Ind. 484, 34 IT. E. 813. TJnless jurisdiction exists there is a want 
of due process and the judgment is a nullity. Ferguson v. Orawford 
(1877) 70 ISr. Y. 253. It affects no rights, binds or bars no one. 
Middlesex Bank v. Butman (1848) 29 Me. 19. Since authority over 
the parties is an essential element of jurisdiction in a personal action, 
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a judgment where the court has no such jurisdiction is void. Grover 
etc. Go. V. Badcliffe (1887) 66 Md. 511, 8 Atl. 265, aff'd (1890) 137 
TJ. S. 287, 11 Sup. Ot. 92; Needham v. Thayer (1888) 147 Mass. 636, 
18 N. E. 429; but see Hendrick v. Whiiiemore (1870) 105 Mass. 23. 
From this it follows that a void judgment, as such, is no bar to 
another suit brought on the original cause of action. Middlesex Banh 
V. Butnam, supra; Bangely v. Webster (1840) 11 N". H. 299. One who 
has accepted the fruits of such a judgment might be estopped 
to set up its invalidity, Mohler v. Shanh (1895) 93 Iowa 273, 61 N. W. 
981; cf. Starbuch v. Starbuch (1903) 173 N. T. 603, 66 K E. 193, or 
a payment on the void judgment might he held a pro tanto payment 
of the original demand, Bangely v. Webster, supra, but it is difScult 
to see how the mere fact of the plaintiffs having pursued the first 
suit to a judgment which is in fact void furnishes any basis for 
estopping him from bringing a fresh suit on the original demand. 
The holding in the instant case seems clearly correct. 



Maeeiage— Necessity of Keligious Ceremony.— Two Catholics who had 
been divorced, wishing to remarry, called in a priest. Since the Catholic 
Church does not recognize divorce, he merely pronounced a blessing 
on their new marital agreement. In an action for alimony, where 
the defense was that they were not married, held, the marriage had 
been solemnized by a religious ceremony and was valid. Feehley v. 
Feehley (Md. 1916) 99 Atl. 663. 

The English doctrine of Regina v. Millis (1844) 10 CI. & F. 634, 
that no common law marriage was valid unless performed by a 
cler^Tnan of holy orders has been repudiated, even aside from statutes, 
in 4he great majority of American jurisdictions: Sprung v. Morion 
(D. C. 1909) 182 Fed. 330; In re Love's Estate (19l4) 42 OUa. 478, 
142 Pac 305; Pope v. Mo. Pac. By. (Mo. 1915) 176 S. W. 956; 1 
Bishop, Marriage, Divorce & Separation §§ 409-410. The better view 
is tiiat all that is necessary is a civil contract per verba de praesenti, 
Davis V. Stouffer (1908) 132 Mo. App. 665, 112 S. W. 282, although 
some states hold cohabitation is also necessary, failing to distinguish 
between essentials and evidence. Grigsby v. Beib (1913) 105 Tes. 
597, 163 S. W. 1124; Herd v. Herd (1916) 194 Ala. 613, 69 So. 885. 
It is only in a few isolated jurisdictions, notably Maryland, Louisiana, 
and Arkansas, that a religious ceremony is necessary to constitute 
a valid marriage. In these states, statutes providing for solemnization 
were held mandatory. Benison v. Denison (1871) 35 Md. 361; Purih 
v. Furih (1911) 97 Ark. 272. 133 S. W. 1037. But in these states 
the formal ceremony may be proved by such slight evidence as cohabita- 
tion and reputation of marriage. Jackson v. Jackson (1894) 80 Md. 
187, 30 Atl. 752; see Bichardson v. Smith (1894) 80 Md. 93, 30 Atl. 
568. Where a marriage is properly consummated in another state, 
although contrary to local law, it will be upheld in the local state. 
Fernsterwald v. Burk (1916) 129 Md. 131, 98 Atl. 358. Similarly, 
where a valid religious ceremony is performed without any intention 
to affect thereby the civil relation of the parties, it will be sufficient 
to satisfy the statute. Landry v. Bellanger (1908) 120 La. 962, 45 
So. 966. The instant case, in which the priest did not intend to 
marry the parties, is a further step away from the strict requirements, 
but is in accord with the policy of these cases. 
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JIaster and Servant— Workmen's Compensation — "Average Weekly 
Wages" — ^"Tips". — ^In a proceeding to obtain compensation tinder the 
New Tork Workmen's Compensation Act (Laws 1914, e. 41, Birdseye, 
Cumming & Gilbert, Oonsol. Laws [1914 Supp.] p. 992) held, that gratu- 
ities given to a taxi-cab driver as "tips" should be added to the regular 
wages paid by the employer in determining the injured employee's 
"average weekly wages" required by the Act (§ 14) as the basis of 
compensation. Sloat et al. v. Bochester Taxicah Oo. et al. (App. Div. 
3rd Dept. 1917) 163 N. T. Supp. 904. 

The object of Workmen's Compensation legislation is to com- 
pensate the injured employee for the loss of his normal earning 
capaci<7 and most Workmen's Compensation acts provide that the 
amount of compensation is to be based on the average weekly earnings 
or wages of the injured employee. In computing the average wage, 
temporary periods of idleness due to illness or other abnormal causes 
are deducted. Carter v. Lang (1908) 45 Scot. Law Eep. 938; Perry v. 
Wright [1908] 1 K. B. 441, 465; 1 Butterworth, Workmen's Compensa- 
tion Cases, 379, but periods of diminished or suspended earning 
capacity must be included if due to general business depression, Griffiths 
V. Qilbertson (Ct. of App. 1915) 113 L. T. E. 628, or to the nature of 
the industry. White v. Wiseman [1912] 3 K. B. 352; AndrewjsM v. 
Wolverine Goal Go. (1914) 182 Mich. 298, 148 IT. W. 648. The amount 
of a bonus which the employer contracts to pay the employee if satisfied 
with his work is part of his average wages, Skailes v. Blue Anchor 
Idne [1911] 1 K. B. 360. as is also the value of food and lodging 
furnished by the employer. Bosenquist v. Bowring [1908] 2 K. B. 
108. Weekly compensation payments for a previous injury do not 
come within the statutory definition. Perry v. Wright, supra, 467. 
If the injured employee is in two or more similar concurrent employ- 
ments, he may recover against the employer in whose service he was 
injured an amount based on the total earnings received from all. 
Gillen's Gase (1913) 215 Mass. 96, 102 N. E. 264; Western Metal Supply 
Go. v. PUlshury (1916) 172 Gal. 407, 156 Pac. 491; butc/. AndrewjsM 
V. Wolverine Coal Co., supra. Workmen's Compensation acts, being 
remedial in their nature, should be liberally construed. See Matter 
of Petrie (1915) 215 N. T. 335. 109 N. E. 541. In view of the fact 
that in certain occupations "tips" are imiversally given and are 
regarded as part of the employee's wages, the principal case is correct 
in holding that, at least where the acceptance of gratuities is assented 
to by tiie employer, tiiey are to be taken into account in estimating 
the average wage. Penn v. Shiers & Pond, Ltd. [1908] 1 K. B. 766; 
1 Honnold, Workmen's Compensation, § 147 and note 2. 

Mortgage. — Set-off Against Interest Due Bankrupt Mortgagee. — ^A 
bankrupt held a mortgage on property owned by the petitioner who, 
however, was not liable on the bond which the mortgage secured. In 
summary proceedings, held, a judgment purchased in good faith by 
the petitioner more than four months before the bankruptcy might 
be set off against interest due on the mortgage. Matter of Golwell 
Lead Go. (D. 0. S. D. N. T. 1917) 67 N. Y. L. J. 169. 

A judgment against a bankrupt brought more than four months 
before his bankruptcy may be pleaded as a set-off, 30 Stat. 566, U. S. 
Comp. Stat. (1916) § 9653. and it is the policy of courts of equity 
to allow set-offs against a bankrupt since in good conscience he should 
not claim payment of debts when he cannot pay his own. Bichards 
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V. La Tourette (1890) 119 IT. Y. 54. 23 N. E. 531; NoHh Chicago etc. 
Co. V. St. Louis etc. Co. (1894) 152 TT. S. 596. 616. 14 Sup. Ot. 710. 
la jtirisdictions where set-offs may be claimed in an action to foreclose 
a mortgage, American Guild v. Damon (1906) 186 N. Y. 360, 78 N. E. 
1081; Somerset Colliery Co. v. John (1908) 219 Pa. 380, 68 Atl. 843; 
contra, Parker v. SaHt (1880) 32 N. J. Eq. 225, 230, the mortgagor 
may claim this right even though he is not liable on the bond 
because the judgment would interfere with his possession and extin- 
guish his titie, Worcester-BrooTclyn Realty Co. t. Bailey (1914) 161 
App. Div. 935, 146 K Y. Supp. 59; Seligman v. Dudley (1878) 14 Hun 
186, and the assignee of a mortgage takes subject to set-offs which 
might have been pleaded against the original mortgagee. Seligman v. 
Dudley, supra; contra, Conover v. Sealy (1889) 45 N. J. Eq. 589, 19 
Atl. 616. It would seem, therefore, that the petitioner in the principal 
case though not liable on the bond was entitled because of his interest 
in the realty subject to the mortgage to set-off his judgment against 
the interest due. 

Negotiable Instkuments — ^Iiabilitt of Certifying Bane to Payee 
OK Stolen Check. — ^An order check, taken to the bank by the drawer 
to be certified, was stolen from the bank and sold to the payee. Held, 
in an action against the bank, the payee cannot recover. Empire Trust 
Co. V. President etc. of Manhattan Co. (1916) 97 Misc. 694, 162 
N. Y. Supp. 629. 

At common law the payee of a negotiable instriraient could be a 
holder in due course. Munroe v. Bordier (1849) 8 O. B. 861; Qagle 
V. Lane (1887) 49 Ark 465, S. W. 790. Thus if, as between a taker 
from the maker and the maker, the consideration for the instrument 
failed, Poirier T. Morris (1853) 2 E. & B. 89; Gagle v. Lane, supra, 
or there was a delivery by such taker in breach of condition, Watson 
V. Bussell (1862) 3 B. & S. 34; Loohout Bank v. Aull (1894) 93 
Term. 645, 27 S. W. 1014, an innocent payee who gave v^ue, if he 
did not get relief by an estoppel, Lloyd^s Bank v. Cooke [1907] 1 K. B. 
794, was allowed to recover as a bona fide purchaser. Furthermore, 
the fact that the payee took from a party other than the drawer did 
not destroy his status as an innocent purdiaser. Armstrong v. Ameri- 
can etc. Bank (1890) 133 TJ. S. 433, 10 Sup. Ct. 450. Under the 
TTniform N^otiable Instrument Law the question has produced a split 
of authorities, certain jurisdictions finding in the wording of the 
statute, § 52 subd. 4, (N. Y. § 91), a technical objection to the common 
law rule, Vander Ploeg \. Van Zuuk (1907) 135 Iowa 350, 112 N". W. 
807; cf. Long v. Shafer (1914) 185 Mo. App. 641, 171 S. W. 690; 
Eerdman v. Wheeler [1902] 1 K. B. 361, while others have adopted 
the broader doctrine. Bx parte Goldberg & Lewis (1914) 191 Ala. 
356, 67 So. 839; Liberty Trust Co. v. Tilton (1914) 217 Mass. 462, 
105 N. E. 605; Brown v. Rowan (1915) 91 Misc. 220, 154 N. Y. Supp. 
1098; 14 Columbia Law Eev. 609; ISTorton, Bills & Notes (4th ed.) 
o45n. In. the principal case the court refused to pass on this question, 
but having assumed the latter view, still allowed no recovery: first, 
because the drawer had not by his act enabled anyone to make the 
delivery required by the statute, § 16 (N. Y. § 35) ; secondly, because 
a con(fitional delivery had been intended by the drawer and the con- 
dition had never been performed, as the payee knew. Neither objec- 
tion seems tenable. The act specifically provides that in the case of a 
holder in due course delivery shall be conclusively presumed. § 16 
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(IT. T. § 35), and this presumption operates even where there has been 
no ddivery of the possession of the instrument by th^ drawer to anyone. 
Buzzell T. ToUn (1909) 201 Mass. 1, 86 N. E. 923; Shaeffer v. Marsh 
(1915) 90 Misc. 307, 153 B. T. Supp. 96. As for the condition, the 
action being against the hank, it cannot serve as a defense. Norton, 
op. cit. 589, note 34. 

SHippmci — Capture of Vessel as Prize — ^Wages of Seamen Held as 
Witnesses. — ^Libellants, the master and chief engineer of an American 
vessel captured by a British cruiser, claimed wages for the time that 
they were held as witnesses in the custody of the marshal of the prize 
court Held, they could not recover, as they had performed no volun- 
tary services for the ship or its owners. Swanson v. Linga CD. 0. W. D. 
Cal. 1916) 238 Fed. 253. 

"While the wages of seamen continue while ihe ship is in the custody 
of the marshal, if they remain ready and willing for service. The J. 8. 
Warden (D. 0. 1910) 175 Fed. 314, the master and engineer in the 
instant case did not stay to care for the ship but were detained against 
their will. Hence, imder the view that the capture of the ship termi- 
nates the original relation between the owners and the master and 
crew and that the latter are thereafter entitled only to a fair compensa- 
tion for their services in caring for the ship. Lemon v. Walher (1812) 
9 Mass. 404, the decision appears sound. But it seems that the better 
rule is that the capture of the vessel does not of itself dissolve the con- 
tract as to wages, BrooTcs T. Dorr (1806) 2 Mass. 39, the seamen being 
entitled to wages up to the date of condemnation. Ardrey v. Karihaas 
(C. 0. 1836) 1 Fed. Gas. No. 511; Yandever v. Tilghman (D. C. 1837) 
28 Fed. Cas. No. 16846. As a seaman disabled in the course of duty 
from pCTforming service is entitled to full wages to the end of the 
voyage for which he shipped, Olsen v. Whitney (D. C. 1901) 109 Fed. 
80; Wilson v. Manhattan Canning Go. (D. C. 1914) 210 Fed. 898, 
whether the disability arises from the injury of the seaman, Olsen v. 
Whitney, supra, or from his capture and detention. Brooks v. Dorr, 
supra, it seems that the libellants' claim for wages might well be al- 
lowed in the principal case. Such a result would be more in accord 
with the general tendency of the courts to favor the seamen whenever 
possible. 2 Parsons, Shipping & Admiralty, 32; Hughes, Admiralty, 
21, 22. 

Taxation— MJORTGAGES^DouBLE Taxation. — ^The plaintiff, assignee of 
the vendor of an executory contract to sell land, brought a bill to fore- 
close, which the vendee moved to dismiss on the ground that the tax 
upon the mortgage debt had not been paid. The assignee contended 
that the tax was unconstitutional and void as constituting double taxa- 
tion. Held, taxation of the mortgage debt and of the land bound by it 
is not invalid as double taxation. Nelson v. Breitenwischer (Mich. 
1916) 160 N. W. 626. 

The holding of the principal case is in accord with the prevailing 
view. Morrison v. Manchester (1873) 58 N. H. 538; State v. Carson 
Savings Bank (1882) 17 Nev. 146; but cf. People v. Hibemia Bank 
(1876) 51 Cal. 243. Since taxation must be administered in a prac- 
tical manner, the courts do not concern themselves with the possible 
incidence of the tax, but only consider whether the same property is 
taxed twice. 1 Oooley, Taxation (3rd ed.) 389-97. The theory under- 
lying the real property tax is that it is a tax upon the land itself levied 
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against the reputed owner or occupant. Paddell v. Git!/ of New York 
(1908) 211 TJ. S. 446, 29 Sup. Ot. 139. Thus it has been held that the 
life tenant must pay the taxes, WUmot v. Lathrop (1895) 67 Tt. 671, 
32 Atl. 861; Ferguson v. Quinn (1896) 97 Tenn. 46, 36 S. W. 576, and 
so must the holder of an estate defeasible upon a condition subsequent. 
Drydoch Co. v. Baltimore Oity (1903) 97 ltd. 97, 54 Atl. 623. On the 
other hand, the tax upon the mortgage debt is a tax upon personal prop- 
erty in the hands of the mortgagee in the form of a credit, which, to 
be sure, is secured by title to or a lien upon the land, but which con- 
stitutes no taxable interest therein. Qlidden v. Newport (1907) 74 
IT. H. 207, 66 Atl. 117. To declare the tax upon the debt void would 
resTilt in favoring the mortgagee as against other creditors, see Oua- 
chita Oounty V. Rump (1884) 43 Ark. 525, while to hold the tax valid 
but permit the mortgagor in possession to deduct his debt from the 
assessed value of the ]^d would be prejudicial to other landowners. 
See Morrison v. Manchester^ supra. It may very well be doubted 
whether the taxation of credits is economically sound or practically 
just. Wells, Theory & Practice of Taxation, 462-492, but such considera- 
tions are for the l^slature and not for the courts. 

Taxation — Necessity op Tender. — On petition for rehearing, on a 
ruling by the court that where the amount of a tax properly due cannot 
be readily ascertained no tender is necessary to maintain a bill for 
injunctive relief, held, the ruling was correct. Wilte v. Bueter (Ind. 
1917) 115 N. E. 49. 

It is well established law that one who seeks to enjoin the enforce- 
ment of an illegal tax or assessment must in most instances pay or 
tender to the proper authorities that portion which is concededly due. 
The rule is supported not only by the broad doctrine that he who seeks 
the aid of equity must himself do equity, but also by considerations 
of public policy which make desirable the prompt coUection of taxes 
and assessments. People's National Bh. v. Marye (1903) 191 IJ. S. 
272, 24 Sup. Ct. 68; Merrill v. Humphrey (1871) 24 Mich. 170. The 
failure to make a proper tender may be a ground for demurrer to the 
bill, Studdbaker v. Studalaker (1898) 152 Ind. 89, 61 N. E. 933; 
Gannon v. Hood River Irr. List. (1916) 79 Ore. 71, 154 Pae. 397, or 
for refusing the issuance of the injunction. Merrill v. Humphrey, 
supra. The tender must be absolute and not conditional on the ac- 
knowledgment of payment in full. Oity of Jeffersonville T. Louisville 
etc. Bridge Go. (1908) 169 Bid. 645, 83 N. E. 337. Tender is not neces- 
sary where it is claimed that the tax or assessment is wholly invalid, 
Bakin v. Chapman (1914) 44 Okla. 51, 143 Pac. 21, nor, as in the prin- 
cipal case, where the amount justly due is not capable of ascertain- 
ment. Laturence v. Oity of Grand Rapids (1911) 166 Jlich. 134, 131 
N. W. 581. But the mere fact that the means of computing the tax 
are not in the hands of the complainant does not make the amount 
incapable of ascertainment. County of Teller v. Acorn etc. Co. (1913) 
23 Colo. App. 407, 130 Pac. 74. Furthermore, if the court can itself 
determine the amo\mt due it may make its payment a condition to 
the granting of relief. Wells v. Western etc. Co. (1897) 96 Wis. 116, 
70 N. W. 1071. 

Trusts — ^Adverse Possession Against Trust Estate — ^Vacancy in 
Trusteeship. — ^Plaintiffs claim as remaindermen of an estate devised 
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upon certain trusts to a trustee who failed to qualify or accept the 
trust, against defendant who claims title by prescription under a con- 
tinuous possession of the trust property for a time in excess of the 
statutory period. Held, the defendant can claim prescription only by 
possession during a period subsequent to the accrual to the plaintiffs, 
or someone representing them, of an immediate right to the possession 
of the properly. Here the trusteeship being vacant, such a right did 
not exist in the plaintiffs' favor during the period of possession on 
which defendant's claim is based. Ayer v. Chapman (Ga. 1917) 91 
S. E. 548. 

In the case of an express trust the possession of the trustee is 
considered t» be also that of the beneficiary, and consequently it can- 
not be adverse to the Miter's interest imtil there has been an open 
disavowal of the trust fully made known to the beneficiary. Bussell v. 
Peyton (1879) i UL App. 473; McCarthy v. McCarthy (1883) 74 Ala. 
546. But if Hie trustee repudiates the trust and sets up a claim to 
the trust properly in his own right and the cestui que trust knowingly 
acquiesces for tiie statutory period, the latter is thereafter barred 
from a recovery of the trust property, Philippi v. Philippe (1885) 115 
TJ. S. 151, 5 Sup. Ct. 1181; Ward v. Harvey "(1887) 111 Ind. 471, 
12 N. E. 399, unless he is imder some disabili^ when the trust is 
repudiated, Scott v. Haddock (1852) 11 Ga. 258; see Jones v. Lemon 
(1885) 26 W. Va. 629, 635, and such a repudiation and acquiescence 
may be implied from conduct. Boydsiun v. Jacobs (1915) 38 ISTev. 
175, 147 Pac. 447; Pace v. Payne (1884) 73 Ga. 670. In the case of 
a constructive trust, however, the law will not presume in the first 
instance that the trustee is not acting adversely to his trust, and no 
repudiation is therefore necessary to set the Statute of Limitations 
in motion. Hart v. Gvadhy (1911) 72 Misc. 232, 129 N. Y. Supp. 
892; Earle v. Bryant (1910) 12 Gal. App. 553, 107 Pac. 1018. When 
a third party holds trust property in adverse possession for the statu- 
tory period the statute runs as in other cases, Lewellin v. Machworth 
(1740) 2 Eq. Abr. 579, and when the trustee is barred the cestui que 
trust is also barred although he is imder a l^al disability such as 
infancy, Ewing v. Shannahan (1893) 113 Mo. 188, 20 S. W. 1065; 
Patchett V. Pac. Coast By. (1893), 100 Gal. 505, 35 Pac. 73, or insanity. 
Molton V. Henderson (1878) 62 Ala. 426. But this is on the ground 
that the trustee represents the cestui in respect to the right of action, 
Ewing v. Shannahan, supra, and therefore the rule does not apply 
where the adverse holder has acquired title from the trustee in fraud 
of the trust, in which case the primary right of action is in the cestui 
que trust himself, and he will therefore be barred only upon the 
statutory period running after his disability has been removed. Parker 
v. Hall (1859) 89 Tenn. 641; Elliott v. Landis Machine Co. (1911) 
236 Mo. 646, 139 S. W. 356; see Chase v. Gartright, (1890) 53 Ark. 
358, 14 S. W. 90. When the trustee holds the legal fee in trust for 
an equitable life tenant and contingent remainderman, it' has been 
held uniformly that an adverse possession sufficient to barthe trustee 
will also bar the equitable remainderman. Chase v. Cartright, supra; 
King v. Bew (1891) 108 N. O. 696, 13 S. E. 174; Johnson v. Cook 
(1905) 122 Ga. 524, 50 S. E. 367. Since in the principal case no 
trustee ever qualified, the executors or heirs-at-law who held the 
property must be deemed constructive trustees for the cestuis named. 
The adverse holder bought under defective and void tax sale deeds, 
and a right of action therefore accrued to the constructive trustees 
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to recover the property, so that the Statute of limitations, having 
run against such trustees, should have barred the cestui in remainder. 

Trusts — ^Assignment of Debts — ^Assignor — ^Agent for Collection. — 
After making an assignment as security of all debts due or to become 
due, the assignor, with the knowledge and assent of the assignee, col- 
lected the debts and used the proceeds in its own business. Upon the 
assignor's insolvency, the assignee, who gave no notice, claimed that 
the debts collected composed a trust fund. Held, the assignee had 
waived his security and the money was not a trust fund. Be Cope 
Fruit Go. Ltd. & Batik of Montreal (1916) 32 D. L. E. 346. 

An assignment of future debts is valid, although nothing passes 
vmder it till the debt is created. Field v. The Mayor etc. of New York 
(1852) 6 N. Y. 179. If the assignor is allowed to collect the debt, he 
is the assignee's agent for collection. Bissell v. Bowling (1898) 117 
Mich. 646, 76 H. W. 100. Notice to the obligor, although necessary as 
between assignee and obligor, Kern v. Weste^-n By. Weighing Ass'n. 
etc. (1912) 176 HI. App. 609, is not necessary as between assignee and 
assignor or those standing in the latter's place. Cogan v. Conover 
Mfg. Go. (1906) 69 N. J. Eq. 809, 64 Atl. 973. Though an express 
agreement that the agent for collection is to be a trustee is conclusive, 
English Bank v. Barr (N. Y. 1888) 31 Abb. N. 0. 7, in the absence of 
such an agreement an agent after collection, such as the assignor here, 
is presumptively a fiduciary. Smith v. Bennett (1874) 30 L. T. E. 
[n. s.] 100; Biehl v. Bvansville etc. Ass'n. (1885) 104 Ind. 70, 3 
N. E. 633; In re Eallett's Estate (1879) 13 Oh. D. 696. However, this 
presumption may be rebutted by the course of business and the under- 
standing between the parties, as where a bank is the agent. National 
Bank v. Eubhell (1889) 117 N. Y. 384, 22 N. E. 1031, or where by 
agreement the agent is allowed to deposit money to his own general 
account. Wilson etc. Line v. British etc. Co. (1907) 23 T. L. Eep. 
397; contra, Gady v. South Omaha Nat. Bank (1896) 46 Neb. 756, 65 
N. W. 906. So, in the instant case, the fact that the assignor was 
allowed to use the proceeds in his own business is absolutely inconsistent 
with the theory of a trust. What was prima facie a fiduciary relation- 
ship has been converted into that of debtor and creditor. Therefore, 
the decision is correct, though the court's reasons are xmsatisfactory. 

Wills — Presumption of Survivorship — Testator's Intention. — ^The 
testator willed that his wife have a power of disposal by will of one 
half of a certain trust fimd, but if she failed so to appoint, the fund 
to be divided equally for the benefit of the testator's two daughters. 
He further provided that if he and his wife perished in a common dis- 
aster it should be deemed that she had survived him. His wife made 
a wiU at the same time exercising her power of disposal. On the death 
of husband and wife together in a steamship disaster, held, there was 
no presumption of survivorship and the wife's will could not exercise 
the power. In re Fowles' Will (App. Div. 1st Dept. 1917) 163 N. Y. 
Supp. 873. 

ia. cases of death in a common disaster there is no presumption of 
survivorship but it must be proved by" the party asserting it. Wing v. 
Angrave (1860) 8 H L. *183; Young Women's Christian Home v. 
French (1903) 187 TJ. S. 401, 23 Sup. Ct. 184; Si. John v. Andrews 
Institute (1908) 191 N. Y. 254, 272. 83 N. E. 981, and therefore the 
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wife's will could not exercise the power of disposal since the power 
could not Test in her unless she survived him. Ourley v. Lynch (1910) 
206 Mass. 289, 92 N. E. 429. The intention of the testator cannot 
override the positive rule of law, Simpson v. Trust Oo. of Am. (1908) 
69 Misc. '96, 112 N. Y. Supp. 370; cf. Glose v. Farmers' Loan & Trust 
Oo. (1909) 196 N. T. 92. 87 N. E. 1005; Baxter v. Bichford (1909) 
201 Mass. 495, 88 N. E. 7, and while the court in construing a pro- 
vision will deem it valid if possible, it is not justified in resorting to a 
fanciful construction. Hewitt v. Green (1910) 77 N. J. Eq. 346, 352, 
77 Atl. 25. Thus the will of the testator cannot be deemed to give the 
fund for distribution to the wife's executors in substitution, for not 
only is there no indication of such a gift, see 1 Jarman, Wills, (6th 
ed.) 425, but there is express provision for the disposal of the property 
if the wife does not appoint. Nor could the fund be distributed in 
accordance with the wife's will on the theory of incorporation by ref- 
erence, for there is no definite reference to any existing will, Bryan's 
Appeal (1904) 77 Conn. 240, 58 Atl. 748; Ourley V. Lynch, supra, and, 
furthermore, in New York a dispositive paper not properly attested 
cannot be incorporated by reference. Booth v. Baptist Ohurch (1891) 
126 N. Y. 215, 28 N. E. 238; Matter of Emmons (1906) 110 App. Div. 
701, 96 N. Y. Supp. 606; 2 Columbia Law Eev. 148. It would seem 
therefore that the court was right in decreeing that the fund be divided 
between the trustees to hold for the benefit of the testator's daughters. 

Wills — Signature op Subscribing Witness. — ^TJnder a statute requiring 
the witness to "subscribe", a witness did so by writing his own Christian 
name, and then inadvertently adding the surname of the witness 
before him. Held, the subscription was valid. Smith v. Buffum 
(Mass. 1917) 115 N. E. 669. 

Under statutes substantially the same as that in the jurisdiction 
of the principal case, it has been held that no particular form of sub- 
scription is required. Thus, a witness may subscribe by making his 
mark, Thompson v. Davitte (1877) 59 Ga. 472; Garrett v. Heflin (1893) 
98 Ala. 615, 13 So. 326, or by initials. Goods of Blewitt (1880) 42 L. T. 
E. [n. s.] 329, or by a fictitious name, provided that the name is intended 
to designate the person subscribing. Goods of Olliver (1854) 2 
Spinks Ecc. & Ad. 57, and not somebody else. Pryor v. Pryor (1860) 
29 L. J. Prob. 114. The underlying principles seem to be that the 
act done shall be accompanied by an intent to subscribe, Pryor v. Pryor, 
supra, and that all which the subscribing witness intended to do shall 
have been completed. Goods of Maddoch (1874) 3 P. & D. 169. While 
the witness in the principal case did not make his subscription in 
the maimer he intended, nevertheless, he did intend that which he 
had done to be a complete subscription to the will. Where the statute 
requires that the witness "sign his name", the signing of a wrong 
name has been held to invalidate the subscription. In Be Walker (1895) 
110 Cal. 387, 42 Pac. 816, but such a holding appears to be technical. 
It would seem that as long as the witness can be sufficiently identified, 
a mere inadvertence in making his signature should not invalidate 
his signing. Matter of Jacobs (1911) 73 Misc. 162, 132 N. Y. Supp. 481. 

Wills — Spolution — ^Tort Action Against Spolutor. — The defendan-t 
fraudulently removed from a will a sheet containing legacies to plaintiff 
and substituted other provisions therefor. As a result, a prior will was 
admitted to probate under which the plaintiff received nothing. In a 
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tort action for tliis spoliation, held, defendant's demurrer on the ground 
of failure to state a cause of action slioidd be overruled. Dulin v. 
Bailep (S. C. 1916) 90 S. E. 689. 

"V^ere a duly executed will has been lost, the contents thereof may 
be shown and probated by satisfactory secondary evidence. In re 
Lord's Will (1909) 106 Me. 51, 76 Atl. 286; see In re Hedgepeth's WiU 
(1909) 150 N. 0. 245, 63 S. E. 1025; Gardner, Wills (2nd ed.) § 99; but 
see N. T. Code Oiv. Proc. § 1865. Likewise, where the testator alters 
or obliterates a part of his will in a manner which does not constitute 
a valid revocation. Matter of Kent (1915) 169 App. Div. 388, 155 N. Y. 
Supp. 894; Hariz v. Solel (1911) 136 6a. 665, 71 S. E. 995, or where 
an unauthorized stranger commits a spoliation of a will, see Monroe 
V. Euddart (1907) 79 Neb. 569, 113 N. "W. 149; Page, Wills § 301, its 
original contents may be shown by competent evidence, and probated. 
Therefore the proper remedy of the plaintiff in the principal case 
would have been to prove the clause imder which she claimed, and have 
that admitted to probate, even though tmable to prove the remaining 
clauses; for the great weight of authority is that only such of the miss- 
ing contents of a will as can be proven need be probated. Sugden v. 
Lord St. Leonards (1876) 34 L. T. R. [n. s.] 372, 380; Estate of Pat- 
terson (1909) 155 Cal. 626, 102 Pac. 941. If, in North Carolina, as 
the principal case held, a legatee must prove the entire will in order 
to recover his legacy, since the plaintiff was prevented from doing so 
by the act of the defendant and was thereby deprived of the legacy, 
the court would be right in allowing a tort action. But no authority 
in North Carolina really maintains that proposition, for In re Hedge- 
peth's Will, supra, cited for such proposition is not authority therefor. 
By the weight of authority the plaintiff's remedy was to get her own 
legacy probated, and until this had been denied her she had suffered 
no injury and should have recovered nothing. Cf. Gouling v. Goxe 
(1848) 6 0. B. *703. The only suit like the instant case in our law was 
dismissed on statutory grounds. Thayer v. Kitchen (1909) 200 Mass. 
382, 86 N. E. 952. Even imder the principal case, the plaintiff must 
be able to prove the amount of her own l^acy as a measure of dam- 
ages, for in no case would a substantial verdict based on a mere con- 
jecture of the damage, stand. Baas v. Sharp (1912) 46 Mont. 474, 
128 Pac. 594; see Cronan v. Stutsman (1912) 168 Mo. App. 46, 151 
S. W. 166. 

Witnesses — ^Husband and Wife — Competency op Wipe to Testify 
Against Co-defeitoants op Husband Who has Pleaded Guilty. — 
Several defendants were indicted for conspiracy, and T, one of them, 
pleaded guilty. His wife testified against the others, T not objecting. 
Held, the evidence was admissible. Knoell v. United States. (3 C. 0. 
A. 1917) 239 Fed. 16. 

The common law, on a somewhat obscure ground of public policy 
based on the marital relation, refused to allow one spouse to testify 
against the other in a judicial proceeding. 14 Columbia Law Eev. 537; 
4 Wigmore, Evidence, § 2228. Where the husband is joined with 
other defendants, the same privilege is granted to the co-defendants, 
for the testimony would immediately affect the interests of the spouse 
who is a party to the record. Woodward v. State (1907) 84 Ark. 
119, 104 S. W. 1109. But where the wife is not a parly to the suit, 
the husband may testify, though such testimony might serve to injure 
the wife incidentally. Boesner v. Darrah (1902) 65 Kan. 599, 70 
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Pac. 597; contra. People v. Fowler (1895) 104 IGch. 449, 62 N. W. 
572. Likewise, ■where several def^idants are being tried separately 
for tlie same offence, the testimony of the husband or wife of one 
defendant is admissible against the other parties, for the spouse not 
being the defendant in that particular prosecution, would not be 
directly injured. State y. West (1903) 118 Wis. 469, 95 N. W. 621; 
Fuller v. 8tate (1900) 109 Ga. 809, 35 S. E. 298. On the same principle, 
where the husband as co-indictee has pleaded guill^, he is, except for 
punishment, removed from the prosecution in all except capital cases, 
and the wife has been allowed, as in the principal case, to testify 
against the remaining defendants. Oraff v. People (1904) 208 III. 
312, 70 N. E. 299; State v. Gwesi (1888) 100 N. C. 410, 6 S. E. 253. 
Furthermore, though there is judicial opirdon that the rule of evidence 
excluding the testimony of the husband or wife against the other is 
based on public policy and so cannot be waived. Barber v. People 
(1903) 203 HI. 543, 68 N. E. 93, the better view is that, being a privi- 
lege, it may be waived. Benson v. Morgan (1883) 50 Mich. 77, 14 
N. W. 705, 4 Wigmore, Evidence § 2242. Therefore, since the husband 
did not object in the principal ease, the court was correct in holding 
that there was a waiver of any objection, if it did exist. The usual 
modem modification of the common law rule is that the husband's 
or wif^s testimony against the other is incompetent without the con- 
sent of the other. This, of course, implies a power of waiver. 4 
Jones, Evidence (Horwitz's ed.) § 739. 



